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ORDER OF REFERENCE OF THE SENATE 


Extract from the Joumals of the Senate, Wednesday, November 5, 1997: 
The Honourable Senator Petten moved, seconded by the Honourable Senator Forest: 


That the Senate do unite with the House of Commons in the appointment of a Special 
Joint Committee of the Senate and the House of Commons to consider matters related to 
the proposed resolution respecting a proposed Amendment to Term 17 of the Terms of 
Union of Newfoundland with Canada concerning the Newfoundland school system: 


That seven Members of the Senate and sixteen Members of the House of Commons 
be members of the Committee; 


That the Committee be directed to consult broadly and review such information as it 
deems appropriate with respect to this issue: 


That the Committee have the power to sit during sittings and adjournments of the 
Senate; 


That the Committee have the power to report from time to time, to send for persons, 
papers, and records, and to print such papers and evidence as may be ordered by the 
Committee; 


That the Committee have the power to hear witnesses via videoconferencing; 


That the Committee have the power to retain the services of expert, professional, 
technical and clerical staff; 


That the quorum of the Committee be twelve members, whenever a vote, resolution 
or other decision is taken, so long as both Houses are represented, and that the Joint 
Chairpersons be authorized to hold meetings, to receive evidence and authorize the 
printing thereof, whenever six members are present, so long as both Houses are 
represented: 


That the Committee have the power to appoint, from among its members, such sub- 
committees as may be deemed advisable, and to delegate to such sub-committees all or 
any of its powers except the power to report to the Senate and the House of Commons; 


That the Committee have the power to authorize television and radio broadcasting of 
any or all of its proceedings; 


That the Committee present its final report no later than December 5, 1997; 


That, notwithstanding usual practices, if the House or the Senate are not sitting when 
the final report of the Committee is completed, the report may be deposited with the Clerk 
of the House which is not sitting, and or the Clerks of both Houses if neither House is then 


sitting, and the report shall thereupon be deemed to have been presented in that House, 
or both Houses, as the case may be; and 


That a Message be sent to the House of Commons to acquaint that House 
accordingly. 


After debate, 


The question being put on the motion, it was adopted. 


ATTEST 
PAUL BELISLE 


Clerk of the Senate 


ORDER OF REFERENCE OF THE HOUSE OF COMMONS 


Extract from the Journals of the House of Commons of Tuesday, October 28, 1997: 


Pursuant to Order made Monday, October 27, 1997, the House resumed 
consideration of the motion of Mr. Dion (Minister of Intergovernmental Affairs), seconded 
by Mrs. Stewart (Minister of the Environment), — 


That a Special Joint Committee of the Senate and the House of Commons be 
appointed to consider matters related to the proposed resolution respecting a proposed 
Amendment to Term 17 of the Terms of Union of Newfoundland with Canada concerning 
the Newfoundland school system: 


That sixteen Members of the House of Commons and seven Members of the Senate 
be members of the Committee; 


That the Committee be directed to consult broadly and review such information as it 
deems appropriate with respect to this issue; 


That the Committee have the power to sit during sittings and adjournments of the 
House; 


That the Committee have the power to report from time to time, to send for persons, 
papers and records, and to print such papers and evidence as may be ordered by the 
Committee; 


That the Committee have the power to hear witnesses via videoconferencing; 


That the Committee have the power to retain the services of expert, professional, 
technical and clerical staff: 


That the quorum of the Committee be twelve members whenever a vote, resolution or 
other decision is taken, so long as both Houses are represented, and that the Joint 
Chairpersons be authorized to hold meetings, to receive evidence and authorize the 
printing thereof, whenever six members are present, so long as both Houses are 
represented; 


That the Committee have the power to appoint, from among its members, such sub- 
committees as may be deemed advisable, and to delegate to such sub-committees all or 
any of its power, except the power to report to the Senate and House of Commons; 


That the Committee have the power to authorize television and radio broadcasting of 
any or all of its proceedings; 


That the Committee present its final report no later than December 5, 1997; 


That, notwithstanding usual practices, if the House or the Senate are not sitting when 
the final report of the Committee is completed, the report may be deposited with the Clerk 
of the House which is not sitting, or the Clerks of both Houses if neither House is then 
sitting, and the report shall thereupon be deemed to have been presented in that House, 
or both Houses, as the case may be; and 


That a Message be sent to the Senate requesting that House to unite with this House 
for the above purpose, and to select, if the Senate deems it advisable, Members to act on 
the proposed Special Joint Committee. (Government Business No. 5) 


Pursuant to Order made Monday, October 27, 1997, the House proceeded to the 
putting of the question on the main motion of Mr. Dion (Minister of Intergovernmental 
Affairs), seconded by Mrs. Stewart (Minister of the Environment). 


ATTEST 
ROBERT MARLEAU 


Clerk of the House of Commons 


vi 


THE SPECIAL JOINT COMMITTEE ON THE AMENDMENT TO TERM 17 
OF THE TERMS OF UNION OF NEWFOUNDLAND 


has the honour to present its 


REPORT 


Pursuant to the Orders of Reference adopted by the Senate on November 5, 1997 
and by the House of Commons on October 28, 1997, the Committee has considered the 
subject matter related to the proposed resolution respecting a proposed Amendment to 
Term 17 of the Terms of Union of Newfoundland with Canada concerning the 
Newfoundland school system, and having adopted the resolution on December 3, 1997, 
has agreed to report the following: 
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BACKGROUND 


On 2 September 1997, Newfoundland and Labrador held a referendum on the issue 
of educational reform. Seventy-three percent of voters supported a constitutional 
amendment to Term 17 of the Newfoundland Terms of Union to replace the existing 
denominational school system with a single public school system where all children would 
attend the same school, regardless of their religious affiliation. ' 


On 5 September 1997, the Newfoundland House of Assembly unanimously passed 
the required resolution. An identical resolution was placed before the House of Commons 
and the Senate of Canada in November 1997. Subsequently, this Special Joint 
Committee of the House of Commons and the Senate was appointed to study the two 
resolutions and report to both Houses of Parliament by 5 December 1997. 


To weigh the evidence that this Committee heard, three factual issues must first be 
considered: the nature of the bilateral amending formula under section 43 of the 
Constitution Act, 1982 and the role of the federal Parliament in such bilateral amendments; 
the unique nature of the educational system in Newfoundland and Labrador; and the 
important role that the evolution of that educational system has played in determining how 
this Parliament deals with bilateral amendments. 


11 Section 43 Amendments 


Section 43 reads as follows: 


43. An amendment to the Constitution of Canada in relation to any provision that applies to 
one or more, but not all, provinces, including 


(a) any alteration to boundaries between provinces, and 


(b) any amendment to any provision that relates to the use of the English or the 
French language within a province, 


may be made by proclamation issued by the Governor General under the Great Seal of 
Canada only where so authorized by resolutions of the Senate and House of Commons and 
of the legislative assembly of each province to which the amendment applies. 


There was general agreement that section 43 is indeed the appropriate amending 
formula to be used in amending Term 17. Nor is this the first instance in which the House 
of Assembly of Newfoundland has requested that the federal Parliament join in a bilateral 
amendment to Term 17. 


Since Canada put in place a domestic amending formula in 1982, there have been six 
requests from various provinces for a bilateral section 43 amendment. Section 43 presents 


; See Appendix 1 for the results of the referendum vote. 


a way to allow provinces to approach such issues in a manner consistent with their own 
history and tradition.” 


1.2 The History of Term 17 


At Confederation, the Constitution Act, 1867 gave the provinces exclusive jurisdiction 
over education with two exceptions: the protection of denominational rights existing in law 
at the time of Confederation, and a federal remedial role in protecting denominational 
education rights. As each of next five provinces joined Canada, their terms of union either 
adopted (British Columbia and Prince Edward Island) or adapted (Manitoba, Alberta and 
Saskatchewan) section 93. Due to differing circumstances in the various provinces, 
denominational education rights established by law at the time Newfoundland joined 
Confederation existed only in Ontario, Quebec, Alberta and Saskatchewan. 


In 1949, Newfoundland became the tenth and most recent province to join 
Confederation. In the Terms of Union, Term 17 continued the publicly-funded 
denominational education system in place in Newfoundland at that time.® Term 17 was 
unique in three respects. The other nine provinces had guarantees for the legal rights 
enjoyed by religious denominations outside the public education system, while 
Newfoundland had no public educational system. As well, the terms of union of the other 
nine provinces contemplated only the Protestant and Catholic religions, with the Catholic 
religion being in the minority in all provinces other than Quebec. Newfoundland's terms of 
union, on the other hand, gave educational guarantees to seven different religious classes 
collectively representing over 90% of the population. Finally, the constitutional provisions 
regarding denominational education for the other nine provinces all included an appeal to 
Parliament against any provincial legislation which did not respect those rights, as well as 
a provision for federal legislation overriding or amending such provincial legislation. Term 
17 makes no reference to such a federal role, originally described in sections 92(3) and (4) 
of the Constitution Act, 1867. 


During the patriation of the Canadian constitution, some Newfoundland Members of 
Parliament expressed concerns as to whether the Charter of Rights and Freedoms would 
affect Term 17 and, more particularly, the rights of the Pentecostal Assemblies, which 


were not recognized in law until 1954 and therefore were not constitutionally protected by 
Term 17. 


When the Joint Committee of the House of Commons and the Senate studied the 
proposed Charter, an amendment was moved that the Charter not apply to Term 17. 
Subsequently the amendment was expanded to provide an exemption for denominational 
education rights throughout the country. This was in part influenced by the position of the 
government of Newfoundland that the Pentecostal Assemblies should more properly be 


= See Appendix 2. 


See Appendix 3 for the original, amended and present Term 17. 


given constitutional protection by a separate constitutional amendment under section 43, 
as indeed happened in 1987. Section 29 of the Constitution Act, 1982, reads: 


29. Nothing in this Charter abrogates or derogates from any rights or privileges guaranteed 
by or under the Constitution of Canada in respect of denominational, separate or dissentient 
schools 


The Education Act of 1927, the last major Education Act before Confederation in 
1949, endorsed the existing denominational education system, and identified four areas of 
denominational or church control in education: 


1. aright to denominationally-based school boards which could own and operate 


schools; 
2. the right of these boards to appoint and dismiss teachers: 


3. the right of these schools to receive public funds on a non-discriminatory basis; 


and 
4. the right to establish denominational colleges. 


These were the denominational education rights given protection by Term 17 of 
Newfoundland's Terms of Union with Canada. 


There have been ongoing efforts to improve the educational system by co-ordination 
and amalgamation, with the impetus coming primarily from the grassroots of the education 
system, such as parents and teachers. Even the first co-operative effort in denominational 
education came not from the government or churches, but from the classroom teachers. 
In 1890, they formed the Newfoundland Teachers' Association, which was specifically 
mandated as an interdenominational organization whose purpose was to work for the 
good of all teachers and for the general good of education, regardless of denominational 
affiliations. 


In 1969, the government established three denominational education councils 
replacing the denominational superintendents: the Integrated Education Council, the 
Roman Catholic Education Council and the Pentecostal Education Council. The 
Integrated Education Council originally represented the Anglican, Salvation Army and 
United Churches. Later that year, the Presbyterian Church joined the Integrated Council, 
followed by the Moravian Church in 1977. The Seventh-Day Adventist Church maintained 
their separate school board, and did not join the Integrated Council. 


At the time of integration in 1969, the existing 270 school boards were consolidated 
into 37 boards: 20 Integrated, 15 Roman Catholic, one Pentecostal and one Seventh-Day 
Adventist. By 1992, as a result of co-operative efforts rather than legislation, the number 
of boards had been reduced to 27: 16 Integrated, 9 Roman Catholic, one Pentecostal and 
one Seventh-Day Adventist. The governance and operation of the education system was 
shared among a non-denominational Department of Education, the Denominational 


Educational Councils and the school boards. This administrative structure remained 
largely unchanged from 1969 to 1997. 


In 1990 the Government of Newfoundland and Labrador appointed a Royal 
Commission, chaired by Dr. Len Williams, to study the delivery of educational programs 
and services in the province. The Commission submitted its report "Our Children, Our 
Future" in 1992. When Dr. Williams appeared before the Senate Committee which studied 
the 1996 amendment to Term 17, he described the educational system in Newfoundland 
and Labrador, and the results of the Royal Commission's inquiry. He clearly stated the 
need, in his view and that of the Royal Commission, for reform of the denominational 
system. He explained that the reason Newfoundland had no public educational system 
was a scarcity of resources. With 100,000 students spread throughout the province, an 
alternative or parallel system to the denominational system would be too expensive to 
maintain. 


The Senate Committee recommended that the resolution be approved, but the 
Senate made two changes in the wording of the resolution. The most significant would 
have added the words "where numbers warrant", to clarify that there was a constitutional 
right to uni-denominational schools where numbers warranted. However, the Senate does 
not have an absolute veto over constitutional amendments. A proposed amendment can 
be made without Senate participation when the Senate has not passed the required 
resolution within six months, and the House of Commons then repasses the same 
resolution. The amended Term 17 passed the House of Commons for a second time in 
December 1996. Shortly afterward, the Newfoundland legislature passed a new Schools 
Act to implement the new educational regime. 


When the Minister of Education for Newfoundland and Labrador, the Honourable 
Roger Grimes, first appeared before this Committee, he explained that the 1996 
amendment, although attempting to address the problems identified by the Royal 
Commission, was not based on the model recommended by the Commission. Instead, it 
represented a compromise, arising out of three years of discussion, that would allow the 
retention of both interdenominational and some uni-denominational schools. 


Minister Grimes explained why the attempt to implement the compromise model 
failed. In January, the 27 denominational schools boards were dissolved and replaced by 


10 new interdenominational school boards which assumed responsibility for the school 
system. 


... In the view of the government [registration of students to determine how many people 
wished to retain uni-denominational schools] was a necessary first step that was put in the 
legislation, and it again led to the first evidence of not co-operation but complete lack of co- 
operation. | say that quite strongly and without hesitation. . . It wasn't with any particular 
group, because in Newfoundland and Labrador what had occurred was a view from everyone 
that on one side of the equation the government had gone too far and on the other side of the 
equation that the government had not gone far enough. There was no consensus that we 


had done anything right in the compromise model that we put forward with the current T 
17. (18 November 1997, p. 1710-1715). 4 bait: 


Minister Grimes stated that the government's position was that the school boards 
should optimize student educational opportunity, while recognizing the constitutional right 
of certain denominations to have separate denominational schools. Some denominational 
representatives took the position that the predominant right was to uni-denominational 
schools, regardless of the effect on educational opportunities for the students at large. 


By May, all school boards had decided on the designation for schools under their 
jurisdiction, and 60 schools were identified for closure at the end of the 1996-97 school 
year. The Minister of Education asked the various denominational representatives, who 
had the right to reject teachers not of their own faith, to be tolerant in accepting the transfer 
of teachers who might be of a different denomination. According to Minister Grimes, no 
such accommodation took place, although certain witnesses later disagreed. 


Feeling unsatisfied with the results of the designation process, representatives of the 
Catholic and Pentecostal denominations applied to the Newfoundland Supreme Court, 
Trial Division, for an injunction to prevent alleged violations of their constitutionally 
guaranteed rights. The injunction was granted in July 1997, completely disrupting plans 
for the 1997-98 school year. In his decision, Judge Leo Barry emphasized that, under the 
language of the 1996 amendment, uni-denominational rights must take precedence to 
maximizing educational opportunities: 


[para. 63] If government is entitled to place the maximizing of educational opportunities 
ahead of providing uni-denominational schools, the rights enshrined in Term 17(b) [with 
respect to uni-denominational schools] are rendered meaningless. Parliament and the 
Legislature, in maintaining a denominational system of education by Term 17, must have 
known that this would result in less than the maximum educational opportunities for the 
children of this province. (Hogan v. Newfoundland School Boards, unreported, 8 July 1997). 


The provincial government complied with the terms of the injunction, but on 31 July 
1997 announced that a referendum would be held on 2 September 1997 on the following 
question: 


Do you support a single school system where all children, regardless of their religious 
affiliation, attend the same schools where opportunities for religious education and 
observances are provided? 


In late August, the text of the proposed amendment was announced: 


17. (1) In lieu of section ninety-three of the Constitution Act, 1867, this section shall apply 
in respect of the Province of Newfoundland. 


(2) In and for the Province of Newfoundland, the Legislature shall have exclusive 
authority to make laws in relation to education, but shall provide for courses in religious 
religion that are not specific to a religious denomination. 


(3) Religious observances shall be permitted in a school where requested by parents. 


The question was answered affirmatively by 73% of those voting, with a turn-out of 
just over 53% of all voters, and on 5 September 1997, the Newfoundland House of 


Assembly voted unanimously to approve the resolution. 


According to Minister Grimes, the government of Newfoundland, having pleased no 
one with the compromise approach embedded in the 1996 amendment, decided to ask the 
people whether they wished to continue the attempt to make the old model work or 
whether they wished to start afresh with a new vision of a single school system, with a 
religious component, guaranteeing equal rights for everyone and not just for certain 


denominations. 


The Committee also heard from Mr. Jack Harris, Leader of the New Democratic Party 
of Newfoundland and Labrador. Mr. Harris was of the view that a province-wide 
consensus had indeed been reached to reform the education system, so that providing the 
best possible education to the children of Newfoundland and Labrador become the 
predominant objective of the educational system. He felt that the time had come to leave 
behind arguments about governance, control, multiple bureaucracies, discrimination 
against teachers on the basis of religion, duplication of services, wasteful school busing, 
and the allocation of finances to various denominations. In short, he confirmed that the 
"consensus of 1949 has now been replaced with the consensus of 1997 and the people of 
Newfoundland and Labrador wish to change the constitutional status of their school 
system to that of a single school system for all children regardless of denomination". 


WHAT THE COMMITTEE HEARD 


oo 


The Committee heard from a wide variety of witnesses, most of whom were from 
Newfoundland and Labrador, over a two-week period. The Committee would like to 
express its sincere gratitude to these witnesses, many of whom travelled a long distance 
at short notice in order to assist the Committee in its deliberations. Because of their 
efforts, the Committee feels confident that it has received an insight into all points of view 
in a complex and contentious matter. 


At the beginning of its deliberations, the Committee invited two experts in 
constitutional and international law to help us determine the nature of the legal and 
constitutional questions we should be considering. It later heard from other experts about 
various aspects of the legal background to this issue and, not surprisingly, the various 
lawyers at times differed in their approach. However, Ms. Bayefsky and Mr. Schneiderman 
suggested a useful framework at an early stage in our deliberations. 


This Committee invited several experts in constitutional law to discuss the factors that 
Parliament should consider when studying a bilateral anendment. The experts stressed 
the need for an independent parliamentary review. 


Ms. Anne Bayefsky, an expert in the international protection of human rights, 
international law, constitutional law, civil liberties, anti-discrimination law and women’s 
rights, who had also testified before the Senate Committee studying the 1996 amendment 
made three basic points. First, the Constitution must be flexible and, as befits the 
description of "a living tree", modernized and made responsive to the needs of the 
community over time. 


Ms. Bayefsky also noted that there is a responsibility on the federal Parliament to look 
at the human rights affected by the amendment, including those of minorities that might 
not have received full consideration in the provincial deliberations. Is the proposed 
amendment the result of a democratic process? Are the goals of the amendment 
laudable, or are they suspect? What is the outcome of the amendment with respect to the 
minorities involved? Are the changes to rights consistent with the Canadian Charter of 
Rights and Freedoms? ls the balancing of the various rights and interest of different 
groups within the province acceptable? 


Ms. Bayefsky noted that the people of Newfoundland were consulted in the ongoing 
process of educational reform. In the recent past, there have been public hearings, two 
referendums, and an election which in part turned on the government's educational 


agenda. 


She also suggested that minorities had been consulted, and the changes affecting 
their rights had been done in a manner which continues to take account of their needs and 
sensitivities. The ability to educate their children in private schools remains, which is 
compatible with almost every other province in Canada. 


- Finally, Ms. Bayefsky noted that the criteria for judging the acceptability of proposed 
constitutional amendments in Canada are not sufficiently developed. She stressed the 
need, in the longer term, to develop and define a process for constitutional amendments 
which is clearly understood and available to all Canadians. 


Mr. David Schneiderman, the Executive Director of the Centre for Constitutional 
Studies at the University of Alberta, also gave the Committee the benefit of his considered 
opinion. He fully agreed that Parliament, dealing with bilateral amendments, must act 
independently of the provinces. He also noted, however, that section 43 amendments 
provides an important opportunity for flexibility and growth in the Constitution, encouraging 
federal-provincial co-operation. 


Mr. Schneiderman suggested a four-part approach: 
° What is the subject matter of the amendment? 
° What is the purpose or object of the amendment? 
. What was the process by which the amendment arrived before Parliament? 
° What national interests might be at stake? 


If, for example, the subject matter of the amendment would ordinarily lie within 
provincial jurisdiction, as is the case with education, then a greater degree of deference to 
a provincial request might be appropriate. Mr. Schneiderman noted that, denominational 
rights aside, education is exclusively assigned to the provinces. Unlike section 93, and its 
variants in the nine provinces, Term 17 does not give Parliament a specific role to protect 
denominational education. 


Mr. Schneiderman also said that although Term 17 removes constitutional privileges 
that have been available to particular denominations, these privileges have not been 
available to all religions. He observed that the purpose of the new Term is to rationalize 
and make more efficient the educational system. The effect on minority rights is incidental 
to that goal, and not the primary object of the proposed amendment. 


As for the process involved, Mr. Schneiderman noted that Canadians are increasingly 
comfortable with the idea of a public role in such amendments. Was there an opportunity 
for debate and deliberation amongst the general public? Could the same result have been 
achieved through non-constitutional means? Was the subject matter of the amendment 
the subject of an election or a referendum? Were the communities of interest most directly 
affected consulted and given an opportunity for meaningful participation? 


Mr. Schneiderman specifically did not suggest that the consent of an adversely 
affected minority is always required for an amendment to proceed. He instead referred to 
a number of more general circumstances: were they consulted? Did they have adequate 
resources to participate in public debate? If they have not consented, is that consent 
unreasonably withheld? Are there other statutory or constitutional protections available? 
Are the minorities being oppressed, or merely affected? : 


In general, the expert witnesses felt that the move away from protected educational 
rights for only certain denominations was consistent with constitutional values. 
Ms. Bayefsky felt that the goal of a single public school system that would have equal 
access for all denominations to certain religious observances was in general compatible 
with the Charter. Groups that had no educational rights under the previous Term 17, such 
as the Jewish community, would now have equality with other religious groups. 


With respect to whether the proposed amendment might have precedental value, 
Minister Dion noted that, should another province come forward with a proposed change 
to its equivalent of section 93, it will be up to Parliament at that time to assess the facts 
and the appropriateness of the proposed amendment. 


2.1 Minority and Denominational Rights 


The Newfoundland and Labrador Human Rights Association addressed this issue in 
their presentation. Although extremely concerned about any effort to a state to take away 
a right, the Association concluded that there are occasions where the rights of others, 
including the rights of the majority, demand the removal or curtailment of a right. Rights 
should not be tampered with casually, but the process that has occurred in Newfoundland 
over the past number of years has been well-argued, well-debated, well thought-out and 
anything but casual. 


After 150 years, it does not seem unreasonable to stop and consider our denominational 
system in the context of a society that is no longer exclusively Christian and a society where 
the religious rights of Roman Catholics and of all citizens are protected by section 2 of the 
Charter of Rights and Freedoms, a right which obviously did not exist in any shape or form in 
1867. 


Mr. Borovoy of the Canadian Civil Liberties Association confirmed that the proposed 
amendment represents "real progress". "The state of equality and fairness can only 
benefit by the abolition of special preferences for any denominational groups even if those 
denominations happen to comprise a large percentage of the population. This is an 
advance as far as we are concerned for the state of religious equality and fairness." 


Some of the denominational interests that testified had specific criticisms of the 
referendum process. They argued that the original question left the impression that uni- 
denominational education courses would be allowed, that the actual text of the proposed 
resolution was released too late in the referendum process to allow for full debate, that 
religious denominations opposed to the amendment were denied government funding, and 
that scrutineers were not allowed. They also objected to government-funded advertising in 
favour to the resolution. 


Proponents of the amendment, on the other hand, had no doubt that the original 
question was clear. The legislation governing plebiscites or referendums in Newfoundland, 
which is in the Newfoundland Elections Act, does not mandate public funding for the 
various positions, as is also the case with the federal referendum legislation. 


The Committee invited the Fédération des parents francophones de Terre-Neuve et 
du Labrador to appear before the Committee, because they had made a presentation to 
the Senate Committee studying the previous amendment to Term 17a ee hey 
communicated to the Committee that they were now satisfied that their linguistic 
educational rights under section 23 of the Charter were being fully met. They were also 
satisfied that the process of consultation, including the referendum, gave the government 
political and moral authorization to proceed with the proposed changes to Term 17. 


Minister Grimes, when he appeared before the Committee, confirmed that the 
government of Newfoundland is now meeting all of its obligations under section 23 of the 
Charter, and intends to continue to do so. Although Term 17 has no effect on linguistic 
educational rights, the Committee was pleased to receive the Minister's assurance. 


The Labrador Métis Association also appeared before this Committee. The 
Committee sympathizes with their concerns that they may tend to "fall between the cracks" 
of the two levels of government. However, the Committee was specifically assured by both 
Minister Dion and Minister Grimes that nothing in the proposed Term would adversely 
affect aboriginal rights, and Term 17 is the only issue with which the Committee has a 
mandate to deal. 


International Covenants” 


Ms. Bayefsky clarified for the Committee the fact that section 18 of the Intemational 
Covenant on Civil and Political Rights does not say a state party to the treaty is required to 
provide public funding for denominational schools. Human rights are protected adequately 
by ensuring freedom of religion, and non-interference with religious education and the 
dissemination of religious views to children from parents. 


The Newfoundland and Labrador Human Rights Association also addressed the issue 
of international human rights agreements, and concluded that the proposed Term 17 was 
consistent with international declarations and covenants. 


Professor Fleming of the University of New Brunswick specifically addressed the 
issue of the interaction between the proposed Term 17 and international law. He felt that it 
would be virtually impossible to design the sort of objective, non-religious course on the 
history of religion and ethics that would comply with international obligations. Therefore, 
an optional alternative course would have to be provided. 


a ED 


See Appendix 4 for the wording of Section 23. 


See Appendix 5 for the relevant sections of the Universal Declaration of Human Rights (Article 26), the 


International Covenant of Social, Economic and Cultural Rights Article 13), and th i 
Civil and Political Rights (Article 18). ae : FANS te etes 


Funding for Private Schools 


Minister Grimes noted that his government has consistently, as a matter of policy, 
refused to provide any funding for private schooling in the province. However, there is 
nothing in the proposed Term 17 to prevent some future government funding private 
schools should it choose to do so. 


At this time, at the secondary level Newfoundland has two private religious schools 
and one other private school. One of the religious schools is a private Baptist school. The 
other is a private Seventh-Day Adventist school, started when the publicly furided 
Seventh-Day Adventist schools were closed in 1997. A group of parents in St. John's 
formed a new school board and applied for permission to operate a private school, funded 
one-third by tuition and two-thirds by local churches and the Seventh-Day Adventist 
Church in Canada. The parents requested funding from government and were refused. 


Representatives of the Seventh-Day Adventist Church, as well as of other 
denominations, told the Committee that it is unfair that parents wishing denominational 
education should be taxed for public schools and then also have to pay the full costs of 
private schools. They noted that they have funding arrangements with the governments of 
British Columbia, Alberta and Manitoba. For example, a small school in Manitoba is 
funded one-third from tuition, one-third from the local church and one-third from a 
government grant. 


2.2 Students’ Rights 


The Committee felt it important to receive views directly from the students of 
Newfoundland and Labrador, and did so by means of two videoconferences. The two 
groups of students who took part in our youth videoconferencing panels, as well as the 
other students in Newfoundland and Labrador with whom our panelists undoubtedly 
consulted, made a particular contribution to our discussion of issues relating to the rights 
of students. To a degree, the issues debated by the students were the same as those we 
heard from the parents, teachers and religious groups. Their perspective, however, was 
invaluable. These were students talking about their own daily lives, and there was a 
freshness and reality about the discussion that gave life to the more structured and 
nuanced debates of their elders. 


Several members of the Committee were particularly concerned with the rights of 
students, and a number of witnesses shared the view that the balance of rights between 
students and parents has changed significantly, and that it may have been desirable to 
more thoroughly canvass the views of the students themselves. The right of students to 
the best education possible was a priority for all. 


The Newfoundland Home and Schools Association and the Newfoundland and 
Labrador Teachers' Association focused on issues of education quality and the needs of 
students. They described schools as often bare and poorly equipped. One witness noted 
that, on browsing through the Canadian politics books in his son’s high school library, the 
most recent one he could find was published in 1972. 
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The Teachers' Association also dealt with the rights of students, and explained that 
they had identified a major problem with the denominational system in a report over ten 
years ago: isolation by denomination. Their representative was distressed by how seldom 
students were mentioned during the referendum process; how the rights of the churches 
and classes of people were discussed rather than the rights of students and teachers. 
Newfoundland teachers, for example, do not have the usual protection contained in the 
Charter and can be discriminated against on the basis of employment and religion. 


One matter on which almost all witnesses agreed was that the busing required to 
maintain denominational schools was unfair to students, and extremely stressful. 
Students who would be able to go to a neighborhood school in a single school system, 
now have to be bused considerable distances to the closest school of their denomination. 
One of the parents from Education First told of a grade seven student who attended 
primary school within walking distance of her home. Now she leaves the house at 7:30 to 
be bused past a Roman Catholic school 10 minutes away which has a grade seven, past 
another school 20 minutes away which also has a grade seven, and past yet another 
grade seven to nine school before she reaches her own school one hour later. 


The Committee also heard that there was an integrated junior high school in St. 
John’s with only 500 pupils which, nevertheless, has 10 buses used to transport non-city 
students past other schools of other denominations. Newfoundland students are 
subjected to extensive busing that would not be necessary in a single public system. 


On another matter affecting students, we heard conflicting evidence from various 
witnesses on whether the additional costs involved in maintaining parallel denominational 
systems had impaired the quality of education in Newfoundland and Labrador. Some 
argued that students from Newfoundland and Labrador rated with the best in country, 
and/or fiercely defended their individual schools. 


However, we also heard testimony that parents, teachers and students alike were 
concerned as to whether or not the children of the province would be able to compete with 
graduates from other parts of Canada, and from other countries. Our witnesses were 
aware that the world is changing quickly, and professional success increasingly depends 
upon international competitiveness. 


The Committee also heard from a representative of the francophone educational 
system, who decided it was important to come and address the Committee as a parent. 
He had only two concerns: would his daughter be able to compete nationally, in the 
francophone community, and would she be able to deal with the new world of technology 
to the best of her ability. From his point of view, whether or not she receives a 
denominational education is well down on the list of priorities. 


Newfoundland schools traditionally require a letter from the parent before a student 
can opt out of religious class. The view was expressed that in the implementation of Term 
17, consideration should be given, to allowing senior level secondary students an 
enhanced role in the decision to opt out. Mr. Schneiderman, for one, noted that courts 


may be more observant of children's rights in such circumstances since the advent of the 
Charter. 


2.3 Courses in Religion that are not Specific to a Religious Denomination, and 
Religious Observances Permitted in a School Where Requested by a Parent 


Ms. Bayefsky alerted the Committee to the potential that exempting children from 
religious courses and religious observances could be considered inconsistent with Charter 
provisions and Charter values. She stressed that the proposed amendment was not itself 
in conflict with the Charter, but expressed the concern that its implementation might give 
rise to Charter conflicts. Mr. Schneiderman also referred to the possibility of Charter 
challenges, depending on the manner in which the provisions for religious education and, 
more particularly, religious observances are implemented. He expressed a concern that 
constitutionalizing the right of religious observance, which is generally understood to 
include opening exercises, may not be consistent with Charter jurisprudence. 


Mr. Borovoy recognized the concern about consistency with the Charter, but noted 
that the courts might try to read Term 17 and the Charter as mutually consistent. This 
would mean, for example, that 17(2) would apply to courses promoting knowledge rather 
than a belief in any religion or religious indoctrination. 


Professor Malcomson, from the Faculty of Political Science, St. Thomas University, 
argued that an amendment of Term 17 after Newfoundland's Union with Canada in 1949 
would not have the same degree of protection from the application of the Charter as the 
original term.This view led him to conclude that the implementation of the proposed 
amendment, although reflecting an honourable compromise, might create as many 
problems as it solves. However, he agreed that the provisions could be implemented in a 
way that would take into account previous court decisions on these matters. 


2.4 Opting Out of Religious Courses or Observances 


The Committee heard considerable testimony on the issue of “opting out”. Witnesses 
referred to Ontario court decisions which have held that allowing students to "opt out" of 
religious exercises is not enough to protect their rights to freedom of religion, as 
guaranteed by the Charter, because it identifies and isolates the non-conforming children. 
Witnesses from Newfoundland, however, argued strenuously that such jurisprudence 
would not be applicable in Newfoundland because of its special history and traditions, 
which include the accommodation of non-conforming children in denominational schools 
with no such feeling of exclusion. 


The representatives of the Newfoundland government made clear that the intent of 
the amendment was indeed to give religious education and religious observances, where 
requested, some Charter protection in the amended Terms of Union and in the 
Newfoundland school system. Mr. lan Binnie, a constitutional expert and legal advisor to 
the provincial government, commented that the effect of the additional provisions on 


religious courses and religious observations is extremely limited, historically based, and 
approved by the people of Newfoundland. 


He also noted that the reference in the proposed Term 17 to courses in religion does 
not mandate content, and the content of the course would therefore be subject to the 
Charter rights having to do with the freedom of belief and religion and freedom of 
expression. Similarly, Term 17 does not mandate participation in religious observances, 
and the Charter would operate to ensure freedom of conscience and religion. Ms. Welsh 
added that there is a constitutional need to include these provisions because that is the 
basis on which the people of Newfoundland and Labrador voted for the proposed 
amendment. 


The evidence suggested that sub-sections 17(2) and 17(3) were carefully crafted to 
respond to complex historical, political and legal criteria. When asked whether thought had 
been given to entrenching denomination-specific courses, Minister Grimes indicated that 
this had been fully debated. Given the history and traditions of Newfoundland and 
Labrador, the government was given legal advice that entrenching a right to uni- 
denominational religious education would also confer a right to have that course taught by 
a member of relevant denomination. This latter right would require the hiring of some 
teachers on the basis of their religious affiliation and, given reduced resources, lay-offs 
based on the same consideration. 


Finally, the Committee notes that it was suggested that a more appropriate 
amendment might be a simple statement that education is within the exclusive jurisdiction 
of the province. Alternatively, the suggestion was made that the proposed resolution 
should be reworded to clarify an intent to comply with Charter values. 


In dealing with this issue, the Committee gave due attention to the testimony of 
Ms. Gale Welsh, from the Department of Justice, Newfoundland and Labrador. Ms. Welsh 
noted that the wording of the referendum question and the proposed amendment are the 
result of a series of events and consultations that have taken place over many years in the 
province. References to a constitutionally guaranteed course in religion and to a 
constitutionally guaranteed right to religious observances were contained in both the 
referendum question and the resolution unanimously approved in the House of Assembly. 


As Ms. Welsh noted, the decision to move to a secular system in Newfoundland and 
Labrador contained a compromise, which was the retention of courses in religion and 
religious observances, as requested by parents of any denomination. “Now it may not be 
the system desired or accepted in other provinces, but it is the system desired and 
accepted in Newfoundland and Labrador," she said. Any new resolution with different 


wording would alter the nature of the amendment that was endorsed by the people during 
the referendum. 


Witnesses from the Integrated Education system, in particular, indicated that the 


guarantee of a comprehensive religious education program was essential to their support 
of the "Yes" position in the referendum. 


The students who expressed their views in the two videoconferences also stressed 
the importance of a religious education program. Several made the point that 
understanding different religious points of view was vital to understanding the modern 
world. 


| think that's the kind of religious course that should be offered in schools [ethical choice and 
comparative religion] because most of the wars and... disturbances between countries, most 
civil wars actually, are brought upon on the basis of different religions. If we understand 
different religions, we can better understand our differences and maybe see them in a 
different light[;] instead of seeing that one religion [differs] from another, we can see the 
similarities. 


There are religious values in schools so long as the students bring them there with them... 


Ms. Welsh stressed that the generic course in religion would be available in all 
schools, even those where a denominational course might be locally developed at the 
request of parents. Even if there were to be a locally developed course, students would 
have a choice of either course. It would not be a matter of either the non-denomination 
specific course or a locally developed denominational course. 


15 


wife? à sabia — a afta = + : 
aa as 4 Ge : a 


ad sr né os te sao 
4 -mmuone state HE À 
en ta D gue pet 28 obama ph 
GRE vs APS ee alt DANS a avery seule ie 
» te Le ra 


aa 3 


ai? 


bn ‘io. 
re 


, be Oe OL De, SORTE + vue +9 @ 
TR itt) 2 | 
ce Vt me oes 
À dren roe. i ee 
CD Fat pe GD 
ri : Leg? kee Gb 0e 


Sat = Se) SRE GS ui) dat 
Ds por PET AS PSM © ego | 
7 car 


 RECOMMENDATION 


Having heard the evidence of all the witnesses, this Committee is assured that: 


° the proposed amendment to Term 17 of the Terms of Union of Newfoundland 
with Canada can be most appropriately achieved by using the section 43 
bilateral amending formula, and 


. that the consensus in Newfoundland and Labrador is such that the federal 
Houses of Parliament should endorse the amendment. 


We therefore recommend that both Houses of Parliament adopt the 
resolution to amend Term 17 of the Terms of Union of Newfoundland with 
Canada in the form referred to this Committee by the House of Commons 


on 28 October 1997, and by the Senate on 5 November 1997. 
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APPENDIX 2 


BILATERAL SECTION 43 AMENDMENTS SINCE 1982 


In 1987, Term 17 of the Newfoundland Terms of Union was amended to extend 
to the Pentecostal denomination the same educational rights held by seven other, 
constitutionally protected denominations in Newfoundland and Labrador. 


In 1993, section 16.1 was added to the Canadian Charter of Rights and 
Freedoms, entrenching the equality of the two official language communities in 
New Brunswick. 


In 1993, Prince Edward Island's Terms of Union were amended to substitute a 
bridge or fixed link, for the ferry service guaranteed in the Constitution. 


In 1996, Term 17 of the Newfoundland Terms of Union was again amended. 


Earlier this year, a Special Joint Committee, similar to this one in composition, 
studied and recommended the passage of a resolution, previously passed 
unanimously by the National Assembly of Quebec, removing the requirement for 
publicly funded denominational schooling in Quebec. 
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SCHEDULE 


TERMS OF UNION 
OF 
NEWFOUNDLAND WITH CANADA 


[Note: In this schedule, the references to the “Constitution Acts, 
1867 to 1940” replace the original references to the “British North 
America Acts, 1867 to 1946". The B.N.A. Acts, 1943 and 1946 were 
repealed by the Constitution Act, 1982 (No. 44 infra).] 


MEMORANDUM OF AGREEMENT ENTERED INTO ON THE 
ELEVENTH DAY OF DECEMBER, 1948, BETWEEN CANADA 
AND NEWFOUNDLAND 


Whereas a delegation appointed from its members by the 
National Convention of Newfoundland, a body elected by the 
people of Newfoundland, consulted in 1947 with the Govern- 
ment of Canada to ascertain what fair and equitable basis 
might exist for the union of Newfoundland with Canada; 


Whereas, following discussions with the delegation, the Gov- 
ernment of Canada sent to His Excellency the Governor of 
Newfoundland for submission to the National Convention a 
statement of terms which the Government of Canada would be 
prepared to recommend to the Parliament of Canada as a fair 
and equitable basis for union, should the people of Newfound- 
land desire to enter into confederation; 


Whereas the proposed terms were debated in the National 
Convention in Newfoundland and were before the people of 
Newfoundland when, by a majority at a referendum held on the 
twenty-second day of July, 1948, they expressed their desire to 
enter into confederation with Canada; 


Whereas the Governments of the United Kingdom, Canada 
and Newfoundland agreed after the referendum that repre- 
sentatives of Canada and Newfoundland should meet and settle 
the final terms and arrangements for the union of Newfound- 
land with Canada; 


And whereas authorized representatives of Canada and 
authorized representatives of Newfoundland have settled the 
terms hereinafter set forth as the Terms of Union of Newfound- 
land with Canada; 


It is therefore agreed as follows: 


TERMS OF UNION 


APPENDIX 3 


EDUCATION 


17. In lieu of section ninety-three of the Constitution Act, 
1867, the following Term shall apply in respect of the Province 
of Newfoundland: 

In and for the Province of Newfoundland the Legislature 

shall have exclusive authority to make laws in relation to edu- 

cation, but the Legislature will not have authority to make 
laws prejudicially affecting any right or privilege with respect 
to denominational schools, common (amalgamated) schools, 
or denominational colleges, that any class or classes of per- 
sons have by law in Newfoundland at the date of Union, and 
out of public funds of the Province of Newfoundland, pro- 
vided for education, 
(a) all such schools shall receive their share of such funds 
in accordance with scales determined on a non-discrimina- 
tory basis from time to time by the Legislature for all 
schools then being conducted under authority of the Legis- 
lature; and 
(b) all such colleges shall receive their share of any grant 
from time to time voted for all colleges then being con- 
ducted under authority of the Legislature, such grant being 
distributed on a non-discriminatory basis. 
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CONSTITUTION ACT, 1982 


Constitution Amendment Proclamation, 1987 
(Newfoundland Act) 


By Her Excellency the Right Honourable Jeanne Sauvé, Gov- 
“ernor General and Commander-in-Chief of Canada 


To All to Whom these Presents shall come, 


Greeting: 


JEANNE SAUVÉ 


A Proclamation 


Whereas section 13 of the Constitution Act, 1982 provides 
that an amendment to the Constitution of Canada may be 
made by proclamation issued by the Governor General under 
the Great Seal of Canada where so authorized by resolutions 
of the Senate and House of Commons and of the legislative 
assembly of each province to which the amendment applies: 


And Whereas the Senate. the House of Commons and the 
House of Assembly of the Province of Newfoundland have, by 
resolution, authorized an amendment to the Constitution of 
Canada to be made by proclamation issued by the Governor 
General under the Great Seal of Canada: 


And Whereas the Queen’s Privy Council for Canada has 
advised me to issue this proclamation; 


Now Know You that I do issue this proclamation amending 
the Constitution of Canada in accordance with the schedule 
hereto. 


In testimony whereof | have caused these Letters to be made 
Patent and the Great Seal of Canada to be hereunto affixed. 


At Government House, in the City of Ottawa, this twenty- 
second day of December in the Year of Our Lord One 
Thousand Nine Hundred and Eighty-seven. 


.By Command, 


HARVIE ANDRE RAY HNATYSHYN 
Registrar General of Canada Attorney General of Canada 


BRIAN MULRONEY 


Prime Minister of Canada 
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SCHEDULE 


Amendment to the Constitution of Canada 


(1) Section 3 of the Newfoundland Act is renumbered as 

subsection 3(1). 

(2) Section 3 of the said Act is further amended by adding 

thereto the following subsection: 

References “(2) A reference to this Act, or a reference to 
the Terms of Union of Newfoundland with 
Canada set out in the Schedule to this Act, shall 
be deemed to include a reference to any amend- 
ments thereto.” 

(1) Term 17 of the Terms of Union of Newfoundland with 

Canada set out in the Schedule to the said Act is renum- 

bered as Term 17(1). 

(2) Term 17 of the Terms of Union of Newfoundland with 

Canada set out in the Schedule to the said Act is further 

amended by adding thereto the following: 


(2) For the purposes of paragraph one of this Term, the 
Pentecostal Assemblies of Newfoundland have in New- 
foundland all the same rights and privileges with respect to 
denominational schools and denominational colleges as any 
other class or classes of persons had by law in Newfound- 
land at the date of Union, and the words “all such schools” 
in paragraph (a) of paragraph one of this Term and the 
words “all such colleges” in paragraph (5) of paragraph one 
of this Term include, respectively, the schools and the col- 
leges of the Pentecostal Assemblies of Newfoundland.” 


Citation 


This Amendment may be cited as the Constitution Amend- 
ment, 1987 (Newfoundland Act). 
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CONSTITUTION ACT, 1982 


Constitution Amendment Proclamation, 1987 
(Newfoundland Act) 


ROMEO LEBLANC 
[L.S.] 


Canada 


Elizabeth the Second, by the Grace of God of the United King- 
dom, Canada and Her other Realms and Territories QUEEN, 
Head of the Commonwealth, Defender of the Faith. 


By His Excellency the Right Honourable Roméo LeBlanc, Gov- 
emor General and Commander-in-Chief of Canada 


To All To Whom these Presents shall come, 


Greeting: 


A Proclamation 


Whereas section 43 of the Constitution Act, 1982 provides that 
an amendment to the Constitution of Canada may be made by 
proclamation issued by the Governor General under the Great 
Seal of Canada where so authorized by resolutions of the Senate 
and House of Commons and of the legislative assembly of each 
province to which the amendment applies; 


And whereas section 47 of the Constitution Act, 1982 provides 
that an amendment to the Constitution of Canada made by proc- 
lamation under section 43 may be made without a resolution of 
the Senate authorizing the issue of the proclamation if, within one 


hundred and eighty days after the adoption by the Hous 
Commons of a resolution authorizing its issue, the Senate ha: 
adopted such a resolution and if, at any time after the expir: 
of that period, the House of Commons again adopts the re: 
tion; 

And whereas the House of Commons adopted a resolutio 
June 3, 1996 authorizing an amendment to the Constitutio 
Canada and, the Senate not having adopted such a resolution 
House of Commons again adopted the resolution on Decemb 
1996; 

And whereas Parliament was neither prorogued nor dissc 
between June 3, 1996 and December 4, 1996; 


And whereas the Legislative Assembly of the Provinc 
Newfoundland adopted a resolution on October 31, 1995 au 
izing an amendment to the Constitution of Canada; 


And whereas the Queen’s Privy Council for Canada has 
vised me to issue this proclamation; 

Now know You that I do issue this proclamation amendin 
Constitution of Canada in accordance with the schedule heret 


In Testimony Whereof I have caused these Letters to be 1 
patent and the Great Seal of Canada to be here 
affixed. 


At Government House, in the City of Ottawa, this twenty-firs 
of April in the Year of Our Lord One Thousand Nine Hur 
and Ninety-seven. 


By Comn 


JEAN CHRE’ 
Prime Minister of Ca 


ALLAN R 
Attorney General of Ca 


JOHN MAN 
Registrar General of Ca 


Citation 


SCHEDULE 


AMENDMENT TO THE CONSTITUTION OF CANADA 


1. Term 17 of the Terms of Union of Newfound- 
land with Canada set out in the schedule to the 


Newfoundland Act is repealed and the following 
substituted therefor: 


“17. In lieu of section ninety-three of the 
Constitution Act, 1867, the following shall apply 
in respect of the Province of Newfoundland: 


In and for the Province of Newfoundland, the 
Legislature shall have exclusive authority to 
make laws in relation to education but 
(a) except as provided in paragraphs (b) 
and (c), schools established, maintained and 
operated with public funds shall be denomi- 
national schools, and any class of persons 
having rights under this Term as it read on 
January 1, 1995 shall continue to have the 
right to provide for religious education, activities 
and observances for the children of that class 
in those schools, and the group of classes that 
formed one integrated school system by 
agreement in 1969 may exercise the same 
rights under this Term as a single class of per- 
sons; 


(b) subject to provincial legislation that is uni- 
formly applicable to all schools specifying 
conditions for the establishment or continued 
operation of schools, 
(i) any class of persons referred to in para- 
graph (a) shall have the right to have a pub- 
licly funded denominational school estab- 
lished, maintained and operated especially 
for that class, and 
(ii) the Legislature may approve the estab- 
lishment, maintenance and operation of a 
publicly funded school, whether denomina- 
tional or non-denominational; | 
(c) where a school is established, maintained 
and operated pursuant to subparagraph (b) (4), 
the class of persons referred to in that sub- 
paragraph shall continue to have the right to 
provide for religious education, activities and 
observances and to direct the teaching of as- 
pects of curriculum affecting religious beliefs, 
student admission policy and the assignment 
and dismissal of teachers in that school; fe 
ll schools referred to in paragraphs (a 
a + shall receive their share of _public 
funds in accordance with scales determined on 
a non-discriminatory basis from time to time 
by the Legislature, and ve 
if the classes of persons having ng s un- 
ne this Term so desire, they shall have the 
right to elect in total not less than two thirds of 
the members of a school board, and any class 
so desiring shall have the right to elect the 
portion of that total that 1s proportionate to the 
population of that class in the area under the 
board’s jurisdiction.” 


i ] i he Consti- 
2. This Amendment may be cited as t 
tution Amendment, 1997 (Newfoundland Act). 
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APPENDIX 4 


CONSTITUTION ACT, 1982 


PART I: CANADIAN CHARTER OF RIGHTS AND FREEDOMS 


Minority Language Educational Rights 


Language of instruction 
23. (1) Citizens of Canada 


(a) whose first language learned and still understood is that of the English or 
French linguistic minority population of the province in which they reside, or 


(6) who have received their primary school instruction in Canada in English or 
French and reside in a province where the language in which they received that 
instruction is the language of the English or French linguistic minority population of 
the province, 


have the right to have their children receive primary and secondary school instruction in 
that language in that province.(91) 

Continuity of language instruction 

(2) Citizens of Canada of whom any child has received or is receiving primary or 


secondary school instruction in English or French in Canada, have the right to have all 
their children receive primary and secondary school instruction in the same language. 


Application where numbers warrant 


(3) The right of citizens of Canada under subsections (1) and (2) to have their children 
receive primary and secondary school instruction in the language of the English or 
French linguistic minority population of a province 

(a) applies wherever in the province the number of children of citizens who have such a 
right is sufficient to warrant the provision to them out of public funds of minority 
language instruction; and 

(b) includes, where the number of those children so warrants, the right to have them 
receive that instruction in minority language educational facilities provided out of public 
funds. 
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APPENDIX 5 


Universal Declaration of Human Rights, G.A. res. 217A (Ill), U.N. 
Doc A/810 at 71 (1948). 


Article 26 


1. Everyone has the right to education. Education shall be free, at least in the 
elementary and fundamental stages. Elementary education shall be compulsory. 
Technical and professional education shall be made generally available and higher 
education shall be equally accessible to all on the basis of merit. 


2. Education shall be directed to the full development of the human personality and to 
the strengthening of respect for human rights and fundamental freedoms. It shall 
promote understanding, tolerance and friendship among all nations, racial or religious 
groups, and shall further the activities of the United Nations for the maintenance of 
peace. 


3. Parents have a prior right to choose the kind of education that shall be given to their 
children. 


International Covenant on Economic, Social and Cultural Rights, G.A. res. 2200A 
(XXI), 21 U.N.GAOR Supp. (No. 16) at 49, U.N. Doc. A/6316 (1966), 993 U.N.T.S. 3, 
entered into force Jan. 3, 1976. 


Article 13 


1. The States Parties to the present Covenant recognize the right of everyone to 
education. They agree that education shall be directed to the full development of the 
human personality and the sense of its dignity, and shall strengthen the respect for 
human rights and fundamental freedoms. They further agree that education shall 
enable all persons to participate effectively in a free society, promote understanding, 
tolerance and friendship among all nations and all racial, ethnic or religious groups, and 
further the activities of the United Nations for the maintenance of peace. 


2. The States Parties to the present Covenant recognize that, with a view to achieving 
the full realization of this right: 


a. Primary education shall be compulsory and available free to all; 


b. Secondary education in its different forms, including technical and vocational 
secondary education, shall be made generally available and accessible to all 
by every appropriate means, and in particular by the progressive introduction 
of free education; 
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c. Higher education shall be made equally accessible to all, on the basis of 
capacity, by every appropriate means, and in particular by the progressive 
introduction of free education; 


d. Fundamental education shall be encouraged or intensified as far as possible 
for those persons who have not received or completed the whole period of their 
primary education; 


e. The development of a system of schools at all levels shall be actively pursued, 
an adequate fellowship system shall be established, and the material 
conditions of teaching staff shall be continuously improved. 


3. The States Parties to the present Covenant undertake to have respect for the liberty 
of parents and, when applicable, legal guardians to choose for their children schools, 
other than those established by the public authorities, which conform to such minimum 
educational standards as may be laid down or approved by the State and to ensure the 
religious and moral education of their children in conformity with their own convictions. 


4. No part of this article shall be construed so as to interfere with the liberty of 
individuals and bodies to establish and direct educational institutions, subject always to 
the observance of the principles set forth in paragraph | of this article and to the 
requirement that the education given in such institutions shall conform to such minimum 
standards as may be laid down by the State. 


International Covenant on Civil and Political Rights, G.A. res. 2200A (XXI), 21 U.N. 
GAOR Supp. (No. 16) at 52, U.N. Doc. A/6316 (1966), 999 U.N.T.S. 171, 
entered into force Mar. 23, 1976. 


Article 18 


1. Everyone shall have the right to freedom of thought, conscience and religion. This 
right shall include freedom to have or to adopt a religion or belief of his choice, and 
freedom, either individually or in community with others and in public or private, to 
manifest his religion or belief in worship, observance, practice and teaching. 


2. No one shall be subject to coercion which would impair his freedom to have or to 
adopt a religion or belief of his choice. 


3. Freedom to manifest one's religion or beliefs may be subject only to such limitations 
as are prescribed by law and are necessary to protect public safety, order, health, or 
morals or the fundamental rights and freedoms of others. 


4. The States Parties to the present Covenant undertake to have respect for the liberty 


of parents and, when applicable, legal guardians to ensure the religious and moral 
education of their children in conformity with their own convictions. 
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APPENDIX 6 
List of witnesses 


Associations and Individuals 


Date 


The Hon. Stéphane Dion 


President of the Queen’s Privy Council for Canada 
and Minister of Education 


Department of Justice 


Mary Dawson, Associate Deputy Minister 


Privy Council Office 


Yves de Montigny, Director General, Constitutional 
Affairs 


Government of Newfoundland and Labrador 


The Hon. Roger Grimes, Minister of Education 
Deborah E. Fry, Deputy Minister 
Gale Welsh, Lawyer 


New Democratic Party of Newfoundland and 
Labrador 


Jack Harris, Leader 


York University 
Anne Bayefsky, Faculty of Law 


University of Alberta 
David Schneiderman, Executive Director, Centre 
of Constitutional Studies 
Newfoundland and Labrador Catholic Education 
Association 


Helena Bragg, Executive Director 
Alice Furlong, Vice-President 
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Tuesday, November 18, 1997 


Thursday, November 20, 1997 


ae a ee ESS 


Associations and Individuals Date 
ee SS eS eee 
Newfoundland and Labrador Human Rights Thursday, November 20, 1997 
Association 


Geof Buddun, Vice-President 
Jerry Vink, Executive Director 
Government of Newfoundland and Labrador Friday, November 21, 1997 


Gale Welsh, Lawyer, Department of Justice 


McCarthy, Tétrault, Barristers and Solicitors 


lan Binnie, Solicitor 


Newfoundland and Labrador School Federation 


Steve Wolinetz, Vice-President 


Canadian Catholic School Trustee’s Association Monday, November 24, 1997 


Debbie Ward, 1st Vice-President 
Louise Irwin, Board Member 
John J. Flynn, Executive Secretary 


Ontario Catholic Schools Trustee’s Association 


Patrick J. Daly, President 
. Patrick V. Slack, Executive Director 
Arthur Lamarche, Regional Director 


Newfoundland and Labrador Teachers’ 
Association 

Brendan Doyle, President 

Wayne Noseworthy, Executive Director 
Seventh-Day Adventist Church of Canada 

George Morgan, Member 

Barry Bussey, Legal Counsel 
Pentecostal Parents Action Committee 


Ron Mosher, Member 
Sharron Collins, Secretary of the Committee 
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Associations and Individuals 


Date 


eee 


St. Pius X Parent Teacher Association 
Janet M. Henley Andrews, President 
Susan Hiscock, Vice-President 

Gonzaga High School Parents Association 
Patrick O’Shea, President 


Committee to Keep Gonzaga Jesuit 


Catherine Young, Member 


Canadian Civil Liberties Association 


Alan Borovoy, General Counsel 


St. Michael’s College School 
Father T. F. Mohan, Principal 


Integrated Education Council 


Harry Elliott, Executive Officer 


Anglican Church of Canada 
Rt. Reverend Donald F. Harvey 


University of New Brunswick 


Donald Fleming, Professor, Faculty of Law 


St. Thomas University 
Patrick Malcolmson, Professor, Faculty of Political 
Science 
Brother Rice High School 
John Whelan, Student, Roman Catholic 
Representative 
Eugene Vaters Pentecostal Collegiate High 
School 


Robyn Lamswood, Student, Pentecostal 
Representative 
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Monday, November 24, 1997 


Tuesday, November 25, 1997 


cr 


Associations and Individuals 


Date 


ES 


Booth Memorial 
Jennifer Bragg, Student 
Erin Riche, Student 
Tara Snelgrove, Student 
Regina High School 
Jennifer Thornhill, Student, Roman Catholic 
Representative 
Deer Lake Pentecostal Schoo! 
Erika Budgell, Student, Pentecostal 
Representative 
Heardman Collegiate 
Andrea Hall, Student 
Stéphanie Short, Student 
Roman Catholic Education Committee 
Bonaventure Fagan, Executive Officer 
Catholic Education Council of Newfoundland and 
Labrador 


The Most Reverend James H. MacDonald, D. D., 
Archbishop of St. John’s and Chair of the 
Catholic Education of Newfoundland and 
Labrador 


Poole, Althouse, Clarke, Thompson & Thomas, 
Barristers and Solicitors 


Joseph S. Hutchings, Legal Council 


Education First | 


Oonagh O’Dea, Member 
Brenda Bryant, Member 


Ecole St. Anne 


Joe Benoit, Principal 
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Tuesday, November 25, 1997 


Wednesday, November 26, 1997 


eee 


Associations and Individuals 


Date 


—————————— TT 


Pentecostal Assemblies of Newfoundland and the 
Pentecostal Education Committee 


Melvin M. Regular, Executive Officer 

Reverend A. Earl Batstone, Superintendent 
Labrador Metis Association 

Todd Russell, President 


Aboriginal Affairs Group Inc. 
Robert K. Groves, Principal 


Memorial University 


Mark Graesser, Professor 


Government of Newfoundland and Labrador 
Roger Grimes, Minister of Education 
The Hon. Stéphane Dion 
President of the Queen’s Privy Council for Canada 
and Minister of Education 
Department of Justice 


Mary Dawson, Associate Deputy Minister 


Privy Council Office 


Yves de Montigny, Director General, Constitutional 
Affairs 


ST 


Thursday, November 27, 1997 


Monday, December 1, 1997 
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APPENDIX 7 
List of submissions 


Arsenault, Maurice and Bernadette 

Avalon West School District 

Bambrick, Garry J. 

Barry, Kevin 

Battoock, Sheila 

Benoit, Joseph A. 

Bird, Barbara and Robert 

Bishop O'Neill Collegiate School Council 
Brother Rice High School 

Canadian Catholic School Trustees’ Association 
Catholic Education Committee, Lewisporte/Gander School District No. 6 
Congregation of Christian Brothers 

Corner Brook — Catholic Schools 

Darcy, Joseph B. 

Deer Lake Pentecostal Action Committee 
Denominational Education Commission 
Diocese Labrador City — Schefferville Diocese 
Dion, Hon. Stéphane 

Dyson, Theresa 

Education First 

Evangelical Fellowship of Canada 

"Fédération des Parents Francophones de Terre-Neuve et du Labrador” 
Federation of Independent Schools in Canada 


Fleming, Prof. Donald J. 
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Friends of Public Education in Ontario Inc. 

G. Shaw Collegiate 

Gonzaga Parents’ Association 

Grimes, Roger 

Harris, Jack 

Integrated Education Committee 

Keats, Janet 

Keep Gonzaga Jesuit Committee 

Labrador Metis Association 

Lipsett, Edward H. 

Local Action Committee — Charisma School System 

Local Action Committee — Middle Arm Burlington-Smith’s Harbour 
MacDonald, James H. 

Marshall, Mary-Ann 

McCarthy, Tétrault, Barristers and Solicitors 

Newfoundland Denomination Schools / Archbishop Emeritus of Toronto 
Newfoundland and Labrador Catholic Education Association 
Newfoundland and Labrador Human Rights Association 
Newfoundland and Labrador Teachers’ Association 
O.L.Q.P. — Petitions 

Ontario Catholic School Trustees’ Association 

Our Lady of Lourdes Parish 

Our Lady Queen of Peace — Parent Action Committee 

Our Lady Queen of Peace Parish 


Our Lady Queen of Peace School 


Pentecostal Assemblies of Newfoundland and the Provincial Pentecostal Education 
Committee 
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Pentecostal Assemblies of Newfoundland — Petitions 

Pentecostal Parents’ Action Committee 

Poole, Althouse, Clarke, Thompson & Thomas, Barristers and Solicitors 
Ralph Laite School Council 

Roman Catholic Education Committee of the Denominational Education Commission 
Roman Catholics in District No 5 

Roman Catholics in District No 10 

R. W. Parsons Complex 

Seventh Day Adventist Church 

Shallow, William 

St. Pius X Parent Teacher Association 

St. Thomas University 

Taylor, Leo P. 

Vancouver College 


Vista School District - Roman Catholic Education Committee 
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A copy of the relevant Minutes of Proceedings (Meetings Nos. 1 to 15) is tabled. 


Respectfully submitted, 


Hon. Joyce Fairbairn, Senator Gerry Byrne, M.P. 


Joint Chairs 


NEWFOUNDLAND SCHOOLS AMENDMENT DISSENTING 
OPINION FROM THE REFORM PARTY 


For the second time in less than three years, the government of Newfoundland and 
Labrador is seeking Parliament's approval of an amendment to Term 17 of the Articles of 
Union. There have been two referendums in the province, the first obtained 54.8% 
approval and the proposed amendment was passed by Parliament. 


Implementing the new education system is a complicated business requiring the 
integration of different denominational systems, the creation of new school boards with 
advisory committees, the closing of schools and the laying off of 500 teachers. The 
Catholic and Pentecostal communities went to court and obtained an interim injunction 
against the implementation of the provisions of the Education Act. 


The Newfoundland government could have gone to full trial or amended the 
legislation to provide a more workable process for implementing the new Term 17. 
Instead, it decided to have another referendum. The court decision was handed down on 
July 8 and the referendum was called on July 31. There was no debate in the House of 
Assembly prior to the announcement of the referendum and no hearings on the proposed 
amendment. 


The proposed new Term 17 was only unveiled two days before the advanced poll 
and a week before the vote. Catholics and Pentecostals argued that the actual term did 
not conform with the question so that the informed consent of the electorate in general 
and the affected minorities in particular is questionable. The question referred to 
“opportunities for religious education” but the new Term only guarantees “courses in 
religion that are not specific to a religious denomination”. To them, courses prescribed for 
all that do not provide the specifics of their denominational beliefs are not the equivalent 
of religious education as it was understood by voters considering the question. 


The referendum obtained 73% support, significantly higher than the support for the 
previous amendment and it carried in all but one of the province’s 48 ridings. In the 
circumstances, despite some reservations about the actual conduct of the referendum 
and the short time frame for opponents of the change to mobilize, we find that the first test 
used by Reform in judging whether to support a constitutional change, namely democratic 
consent of the majority of the people affected by the change, has been met. 


Further, Term 17 clearly applies only to one province and so can be amended under 
section 43, the bilateral amending formula. In fact, Term 17 has already been amended 
twice under that provision, to add Pentecostals and to rewrite the Term. The court case 
which precipitated the second referendum did not challenge the validity of the new Term 
17 itself. It challenged the process established by statute to bring the new educational 
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system into being. We are therefore prepared to assume that the revised Term 17 meets 
the test of the rule of law. 


This does not settle the issue. As in the recent Quebec schools amendment, 
Parliament must be assured that the proposal is in the national interest. When the 
amendment affects entrenched rights as this amendment clearly does, Parliament must 
be especially vigilant that the democratic consent includes a demonstrated assent of the 
affected holders of those rights. Where rights are being enhanced, the assent can be 
assumed. In this case, it is undeniable that rights are being prejudicially affected. The 
named denominations will lose control of their schools although the new Term 17 does 
contain some new rights which can be exercised by the parents rather than the 
denominations. 


Determining the extent of consent among the members of the protected 
denominations is difficult because the situation in Newfoundland and Labrador is 
complex. Term 17 guarantees denominational education to eight named denominations. 
In practice, several of the denominations operated schools together to produce viable 
numbers. In the hearings, the issue was narrowed to consent of the Catholic and 
Pentecostal minorities. 


The question whether a majority of Catholics had voted in favor was the subject of 
differing analyses of the results in the Committee. Certainly, the Catholic hierarchy is 
opposed. It is generally accepted that the relatively small Pentecostals (7.1%) voted 
overwhelmingly against the proposed change. 


If the existing Term 17 is considered as covering all named denominations as a 
group then there has been consent. If it is viewed as providing individual guarantees then 
at least one and possibly two affected denominations have dissented. 


Parliament is being asked to strip Term 17 of all guarantees of denominational 
education and replace them with a guarantee of “courses in religion that are not specific 
to a religious denomination” and a guarantee that “religious observances shall be 
permitted in a school where requested by parents”. Is there a compelling reason to do 
so? In his brief, the Minister of Education of Newfoundland advanced the need to 
modernize the educational system “for educational excellence and fiscal responsibility”. 
We agree wholeheartedly with those goals but question whether these goals cannot be 
achieved under the current Term 17. The system was being changed. Some schools 
were to be closed. Efficiencies were being achieved. 


Where a minority objects, we submit that each Member of Parliament and Senator 
will have to decide whether it is in the Canadian national interest to approve the proposed 
constitutional amendment. There are conflicting values raised by this proposed 
amendment including the right of the minorities when a large majority has voted to 
eliminate their rights. Although Minister Dion argued that this was not a “fundamental 
right” like freedom of speech or freedom of religion which cannot be taken away by a 
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majority vote, we are troubled by the distinction he has drawn and the precedent which 
Parliament is setting in this case. 


Since the vote on the Newfoundland schools amendment is presumed to be a “free 


vote’, we make no recommendation as to whether to oppose or support but commend the 
above arguments and concerns to each Member's judgment. 
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DISSENTING OPINION FROM THE PROGRESSIVE 
CONSERVATIVE OPPOSITION IN THE SENATE 


The Members of the Joint Committee from the Progressive Conservative Opposition 
in the Senate, Senator William Doody, Senator Lowell Murray and Senator Noél A. 
Kinsella, disassociate themselves from this Report and the recommendations contained 
therein. 
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MINUTES OF PROCEEDINGS 


Wednesday, December 3, 1997 
(Meeting No. 15) 


[Text] 


The Special Joint Committee on the Amendment to Term 17 of the Terms of Union of 
Newfoundland met in camera at 4:46 p.m., this day, in room 536 Wellington, the Co- 
Chairs, Joyce Fairbairn and Gerry Byrne, presiding. 


Members of the Committee present: Pierre Brien, Gerry Byrne, Elinor Caplan, Paul 
DeVillers, Michelle Dockrill, Raymonde Folco, Peter Goldring, Inky Mark, Joe McGuire, 
Rey Pagtakhan, Werner Schmidt. 


Acting Member present: Mauril Bélanger for Claudette Bradshaw. 


Representing the Senate: Joyce Fairbairn, Philippe D. Gigantés, Noël A. Kinsella, Landon 
Pearson, William Rompkey. 


In attendance: From the Parliamentary Research Branch: Mollie Dunsmuir and Jack 
Stillborn, Research Officers. 


Pursuant to the Orders of Reference adopted by the Senate on November 5, 1997 and by 
the House of Commons on October 28, 1997, the Committee met to consider matters 
related to the proposed resolution respecting a proposed Amendment to Term 17 of the 
Terms of Union of Newfoundland with Canada concerning the Newfoundland school 
system. 


The Committee continued consideration of its draft report. 
Bill Rompkey moved,—That the draft report, as amended, be concurred in. 


The question being put on the motion, it was agreed to on the following division: YEAS 12; 
NAYS 4. 


It was agreed,-That the Co-Chairs be authorized to make such grammatical and editorial 
changes to the report as may be necessary without changing the substance of the report. 


It was agreed,—That the Co-Chairs table the report to their respective House as soon as 
possible. 


It was agreed,—That 200 copies of the report be printed by the Senate and 550 copies of 
the report be printed by the House of Commons. 
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On motion of Werner Schmidt, it was agreed,—That the Committee authorize the printing of 
dissenting opinions as appendices to the report, immediately after the signatures of the 


Joint Chairs. 
At 5:46 p.m., the Committee adjourned to the call of the Chair. 


Roger Préfontaine and Blair Armitage 


Co-Clerks of the Committee 
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